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News

Apple and Samsung are now top smart
device makers

Together, the two companies account for 37% of smartphones, tablets
and PCs

By Matt Hamblen
December 10, 2012 04:26 PMET ) 7 Commenis
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Computerworld - Apple and Samsung have emerged as the global kings of
smartphones, tablets and PCs even though the two vendors have very
different product and pricing strategies, IDC said Monday.

On price, Apple's average selling price (ASP) for all its products is $310
more than Samsung's ASP, IDC said. That meant Samsung was able to
ship to retailers about 20 million more smartphones, tablets, and PC's than
Apple during the third quarter.

In all, Samsung sold 66.1 million "smart devices" in the quarter, outpacing
the 45.8 million from Apple, IDC said.

In terms of market share, Samsung had 21.8% of all tablets, smartphones,

desktops and laptops shipped during the period, while Apple had 15.1%. At
that rate, Samsung grew by 97% over the third quarter of 2011, while Apple
grew by 38%.

The remaining vendors each had less than 7% of the market for all these
devices, with Lenovo at 7%, HP at 4. 6% and Sony at 3.6%. The total
number of shipments for all vendors for all smart devices was 303.6 million,
IDC said.

"The battle between Samsung and Apple at the top of the smart connected
device space is stronger than ever," said Ryan Reith, an IDC analyst. The
fact that Apple charges higher prices while shipping 20 million fewer
products "speaks volumes about the premium product line that Apple sells,”
Reith said.

Smartphones will comprise 60.1.% of all smart devices shipped in 2012, IDC
predicted, followed by 17.2% for laptops, 12.5% for desktop PCs and 10.2%
for tablets. All smart devices shipped in 2012 will total nearly 1.2 billion
devices, |DC said.
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The design issues

Registered Community Designs
Copyright

Unfair competition

3-D Trade mark
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RCD-Issues

Validity priority rights
Meaning dotted lines

Individual character: overall impression
on the informed user

Scope of protection
— Again: overall impression on informed user

— Freedom of designer
— Exclusion of technical features




Validity priority claim

*US Design Patent D604,297 | <US Design Patent US D602,014 | GM 888920-0018

=

Art. 41 CDReg.: Priority right for the same design, meaning:
identical design (District Court The Hague). No patent
approach, no partial priority.

Manual OHIM: ...identity with the corresponding Community
Design without the addition or suppression of features...

10



Dotted lines

APPLE RCD 181607-0001
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Dotted lines

e Manual OHIM:

— Features of a Community Design which are
disclaimed are disregarded for the purposes of
comparing the designs. This applies to the features of
a Community design represented in dotted lines,
boundaries or colouring or in any other manner

making clear that protection is not sought for those
features

12



Dotted Lines

General Court, Sphere Time, 2011, T-68/10

e (64) ...it must be held that
the attachment clip of the
contested design, the
hands of the watch and
the rectangular element
affixed to the watch face
do not form part of the
elements that are

protected by the

contested design ...

L
y
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Dotted Lines
e UK CoA Oct. 18, 2012

— This is faintly absurd: a bit like the notice-board reading “Ignore this
notice”.... The simplest explanation...is this: the drawings have hatching
which clearly indicates a flat, shiny surface. This goes over the dotted
Iinef. So the latter is there to show a border below the shiny transparent
surface

e Similar: Hague CoA and Dusseldorf
CoA
 But what about sockets, etc.?

—Dusseldorf CoA: dotted line because
their exact positioning Is being kept
open

14



Individual character

e Art. 4 CDReg.

— A design shall be protected by a Community design to
the extent that it is new and has individual character

e Art. 6 CDReg.

— A design shall be considered to have individual
character if the overall impression it produces on the
Informed user differs from the overall impression
produced on such a user by any design which has
been made available to the public

15


Vorführender
Präsentationsnotizen
A design shall be considered to have individual character if the overall impression it produces on the informed user differs from the overall impression produced on such a user by any design which has been made available to the public (before the date of filing the application for registration or, if a priority is claimed, the date of priority)


Informed user

e CJ, Grupo Promer, C-281/10, 2011

— middle man between average consumer and
sectoral expert

— will make direct comparison, when possible
— knows the various designs in the sector

— has certain degree of knowledge re. design
features

— shows relatively high degree of attention
when using

16


Vorführender
Präsentationsnotizen
53 It should be noted, first, that .., that concept must be understood as lying somewhere between that of the average consumer, applicable in trade mark matters, who need not have any specific knowledge and who, as a rule, makes no direct comparison between the trade marks in conflict, and the sectoral expert, who is an expert with detailed technical expertise. Thus, the concept of the informed user may be understood as referring, not to a user of average attention, but to a particularly observant one, either because of his personal experience or his extensive knowledge of the sector in question 
55 Second, …, it is true that the very nature of the informed user as defined above means that, when possible, he will make a direct comparison between the designs at issue. However, it cannot be ruled out that such a comparison may be impracticable or uncommon in the sector concerned, in particular because of specific circumstances or the characteristics of the devices which the designs at issue represent. 
59 Third, as regards the informed user’s level of attention, it should be noted that, although the informed user is not the well-informed and reasonably observant and circumspect average consumer who normally perceives a design as a whole and does not proceed to analyse its various details (see, by analogy, Case C‑342/97 Lloyd Schuhfabrik Meyer [1999] ECR I‑3819, paragraphs 25 and 26), he is also not an expert or specialist capable of observing in detail the minimal differences that may exist between the designs in conflict. Thus, the qualifier ‘informed’ suggests that, without being a designer or a technical expert, the user knows the various designs which exist in the sector concerned, possesses a certain degree of knowledge with regard to the features which those designs normally include, and, as a result of his interest in the products concerned, shows a relatively high degree of attention when he uses them 


Informed user Apple v Samsung

« CoA UK, CoA The Hague, CoA Dusseldorf

— apply principles of Grupo Promer; informed
user = the user of a tablet computer
comparing products side by side with
relatively great attention, being aware of the
different designs available and having
knowledge of features such designs normally
POSSeSS.

17



Informed user Apple v Samsung

e Role of trade mark SAMSUNG on tablet?

— High Court UK: I find that the presence of writing on
the front of the tablet is a feature which the informed
user will notice ... The fact that the writing happens to
be a trade mark Is irrelevant. It iIs ornamentation of
some sort

— CoA Dusseldorf: Design law protects designs not
trademark rights from the risk of confusion. Design
protection must be seen in isolation from the
manufacture of the specific product sold...A design
does not become a different design ...simply because

it Is offered for sale by another manufacturer under its
mark

18


Vorführender
Präsentationsnotizen
CoA UK: If an important feature of a design is noornamentation, as Apple contended and was undisputed, the Judge was right to say that a departure from no ornamentation would be taken into account by the informed user. Where you put a trade mark can influence the aesthetics of a design, particularly one whose virtue in part rests on simplicity and lack of ornamentation. 
19. Much the same goes for the Samsung trade mark on the back of the products. Apple had contended that a key feature was “a design of extreme simplicity without features which specify orientation.” Given that contention the Judge can hardly have held that an informed user would completely disregard the trade marks both front and back which reduce simplicity a bit and do indicate orientation. 


Role of prior art in scope of protection

e Art. 85 CDReg.

— In proceedings in respect of an infringement action ...of a registered Community
design, the Community design court shall treat the Community design as valid.

 Apple: validity not at stake, no room for judging
prior art; even if prior art plays a role in
mfrmgement one can only make 1to 1
comparisons

e Art. 6:

— A design shall be protected by a Community design
to the extent that it ... has individual character

e Musker:

— If features which ... lack individual character ... are
the only features of similarity, there is no infringement

19



Role of prior art in scope of protection

e Recital 14 CDReg.

— The assessment as to whether a design has
iIndividual character should be based on whether the
overall impression produced on an informed user ...
clearly differs from that produced on him by the
existing design corpus, taking into consideration the
nature of the product to which the design is applied or
In which it is incorporated, and in particular the
Industrial sector to which it belongs and the degree of
freedom of the designer in developing the design.

20



Role of prior art in scope of protection

* Federal Supreme Court Germany, Untersetzer, 2010:

— The scope of protection conferred on a registered design
depends on the degree to which it differs from prior art designs

e LJ Jacob in Proctor & Gamble:

— Next is not a proposition of law but a statement about the way
people (and this the notional informed user) perceive things. It is
simply that if a new design is markedly different from anything
that has gone before, it is likely to have a greater overall visual
Impact than if it is “surrounded by kindred prior art.” ... It follows
that the “overall impression” created by such a design will be
more significant and the room for differences which do not create
a substantially different overall impression is greater

21



Role of prior art in scope of protection

e Confirmed in GC, Antrax, T-83/11, 2012

— A saturation of the prior art can be such that
the informed user is more sensitive for
differences in the designs

e This Is what Samsung argues in the phone
design case

22
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Features solely dictated by technical function
e Art. 8 CDReg. applies if:

A. the function mandates the feature (only this shape is possible;
design is protectable if it could be made in a different shape), or

B. the function is the cause of the shape, even if other shapes are
possible

UK courts: B

e Dutch courts: B

e German courts, Musker and AG in Philips/Remington
case (obiter!): A

e In Apple v Samsung cases: no features were considered
to fall under exception of art. 8, but technical aspects

were considered In the context of freedom of the
designer

24


Vorführender
Präsentationsnotizen
Art. 8 
A Community design shall not subsist in features of appearance of a product which are solely dictated by its technical function. 

AG in Philips 34. The wording used in the Designs Directive for expressing that ground for refusal does not entirely coincide with that used in the Trade Marks Directive. That discrepancy is not capricious. Whereas the former refuses to recognise external features 'which are solely dictated by its technical function�, the latter excludes from its protection 'signs which consist exclusively of the shape of goods which is necessary to obtain a technical result�. In other words, the level of 'functionality� must be greater in order to be able to assess the ground for refusalin the context of designs; the feature concerned must not only be necessary but essential in order to achieve a particular technical result: form follows function. (8) This means that a functional design may, none the less, be eligible for protection if it can be shown that the same technical function could be achieved by another different form



Freedom of designer

e Art 10(2) CDReg.:

— In assessing the scope of protection, the

degree of freedom of the C
developing his design sha
consideration

esigner Iin
| be taken Into

25



Freedom of designer

 \What influences this freedom?
e GC, Grupo Promer, T-9/07, 2010:

the designer’s degree of freedom in developing his design is
established, inter alia, by the constraints of the features
Imposed by the technical function of the product or an element
thereof, or by statutory requirements applicable to the product.
Those constraints result in a standardisation of certain features,
which will thus be common to the designs applied to the product

concerned

26



Vorführender
Präsentationsnotizen
67 In that connection, it must be noted that the designer’s degree of freedom in developing his design is established, inter alia, by the constraints of the features imposed by the technical function of the product or an element thereof, or by statutory requirements applicable to the product. Those constraints result in a standardisation of certain features, which will thus be common to the designs applied to the product concerned.



Freedom of designer

 GC, Grupo Promer, T-9/07, 2010:

the freedom ... was severely restricted, because, ...,
‘[t]he paradigm ... is a small flat or nearly flat disk on
which coloured images can be printed and often the
disk is curved towards the centre, so that a noise Is
made if a child’s finger presses the centre of the disk’,
and ‘a rapper that does not possess these
characteristics is unlikely to be accepted in the
marketplace’

27


Vorführender
Präsentationsnotizen
67 In that connection, it must be noted that the designer’s degree of freedom in developing his design is established, inter alia, by the constraints of the features imposed by the technical function of the product or an element thereof, or by statutory requirements applicable to the product. Those constraints result in a standardisation of certain features, which will thus be common to the designs applied to the product concerned.
68 At paragraph 18 of the contested decision, the Board of Appeal stated that all the ‘rappers’ or ‘tazos’ examined in the present case consisted of small, flat or slightly curved discs which may be made of plastic or metal. Accordingly, it concluded, at paragraph 20 of that decision, that the freedom enjoyed by the designer responsible for designing a product of that kind was severely restricted, because, for that type of product, ‘[t]he paradigm … is a small flat or nearly flat disk on which coloured images can be printed [and o]ften the disk [is] curved toward[s] the centre, so that a noise [is] made if a child’s finger presses the centre of the disk’, and ‘[a] rapper that does not possess these characteristics is unlikely to be accepted in the marketplace’.
69 In that connection, it must be noted that ‘pogs’, ‘rappers’ or ‘tazos’ are circular in shape and that, on the date of filing of the application for registration of the contested design, in this case on the date of priority claimed for the design, ‘pogs’, ‘rappers’ or ‘tazos’ had those common features which the designer had to take into account, as set out at paragraphs 18 and 20 of the contested decision and reiterated at paragraph 68 above. That finding is not, moreover, contested by the parties.


Freedom of designer

e But: GC, Shenzen, T-153/08, 2010

— the question whether a design does or does not follow a general design
trend is relevant, at the most, in relation to the aesthetic perception of
the design concerned and can therefore, possibly, have an influence on
the commercial success of the product in which the design is
incorporated

— itis not relevant in the examination of the individual character of the
design concerned, which consists in verifying whether the overall
impression produced by it differs from the overall impressions produced
by the designs made available earlier, irrespective of the aesthetic or
commercial considerations -



Vorführender
Präsentationsnotizen
56 By contrast, the applicant did not produce any evidence substantiating its assertion that technical or functional requirements considerably restrict the degree of freedom of the designer of a conference unit. 
57 In those circumstances, that assertion cannot be accepted.
58 With regard to the alleged general trend favouring small, flat, rectangular devices, often including hinged elements, it should be observed that the question whether a design does or does not follow a general design trend is relevant, at the most, in relation to the aesthetic perception of the design concerned and can therefore, possibly, have an influence on the commercial success of the product in which the design is incorporated. By contrast, it is not relevant in the examination of the individual character of the design concerned, which consists in verifying whether the overall impression produced by it differs from the overall impressions produced by the designs made available earlier, irrespective of the aesthetic or commercial considerations

Although it is not explicitly said, it seems that in this decision the freedom of the designer is considered not to be restricted by style, trend or fashion considerations.


Freedom of designer

* Not only restricted by technical or statutory
requirements, but also by trends, fashion, economical
requirements

e See also: Musker and German authors Eichmann and
Becker

 Green Paper 1991

The provision expresses the principle that, the more limited the
freedom of the designer is in developing his design due to
technical or marketing constraints (standardization, mechanical
or physical constraints, necessity of taking into account deep-
rooted marketing requirements by the clients, features imposed
by fashion), the more weight has to be given to small differences
or variations (...)

29


Vorführender
Präsentationsnotizen
Green Paper:
111/F/5131/91-EN, Green Paper on the legal protection of Industrial Design, Brussel, juni 1991, paragraaf 5.5.8.3, pagina 74 

Zie aldus recent ook: 
"Entgegen der Ansicht des Generalanwalts (nl. Mengozzi in Grupo Promer, G.) wird die Gestaltungsfreiheit des Entwerfers durch nichttechnische Gestaltungszwänge aber sehr wohl eingeschränkt" 
en verderop: 
"Gerade in aktiven Branchen können daher der Trend, die Mode und/oder der herrschende Stil die Freiheit von Entwerfern einschränken."[1]
Een soortgelijke benadering wordt verdedigd door Eichmann, die stelt dat de vrijheid van de ontwerper eveneens kan worden beperkt door verwachtingen van de gebruiker in het kader van mode, heersende stijlen of trends.[2]
�[1] G. M. Becker, PepsiCo und die Folgewirkungen des market approach im Europäischen Geschmacksmusterrecht, GRUR Int. 2012, 617
[2] Eichmann/Kur, Designrecht Praxis Handbuch, Baden-Baden 2009, para. 2, randnummer 69; zie ook Stelzenmueller, Von der Eigentümlichkeit zur Eigenart - Paradigmenwechsel im Geschmacksmusterrecht? Diss., Baden-Baden 2007, blz 82
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Vorführender
Präsentationsnotizen
Let’s now have a look into the prior art that was considered in the tablet case in relation to the RCD 181607-0001 when comparing this RCD to the Galaxy tablets

I will show to you a number of prior art designs that were considered by the courts so far. Some designs played a bigger role in the UK than in Germany or The Netherlands or vice versa. 


Prior art RCD 181607-0001

US Patent Appl. 2004/0041504 Al (*Ozolins”)

31


Vorführender
Präsentationsnotizen
UK Birss: 
85 Although schematic, this would be understood to show a display with a visible border (at least when switched on) and also a rim all around the front face. The front cover 200 can be a glass sheet with a transparent part 210 and region 220 which can be painted with opaque paint. The appearance of region 220 can be made to match the appearance of display screen 110 when switched off [Ozolins paragraph 0037]. 

87. The only minor element in which Fig 5 (het scherm) differs from Fig 1 is in the corners. The rounding of the corners in Fig 5 is larger and the screen border ends up thinner at the corners than in Fig 1. 

89. 
A point arising on Ozolins concerns the rear of the housing. As far as the rear is concerned, figure 1 is more generalised than figure 9. 



Prior art RCD 181607-0001

HP Compaqg TC1000 tablet computer

32



Prior art RCD 181607-0001

US Design Patent 333,574 (“Showbox”)

33



Prior art RCD 181607-0001

LG Flatron L1530 TM monitor




Same overall impression?

e CJ, Grupo Promer, C-281/10, 2011

— when possible, informed user will make direct
comparison with knowledge of features designs
normally possess, but:

e CJ, Neuman v Baena, C-101, 102/11, 2012

RCD 426895-0002 CTM 1312651 cl. 25, 28, 32

35


Vorführender
Präsentationsnotizen
Turning now to infringement the question is how should one assess whether the alleged infringing product produces the same or not the same overall impression on the informed user. GRUPO: 55 However, it cannot be ruled out that such a comparison may be impracticable or uncommon in the sector concerned, in particular because of specific circumstances or the characteristics of the devices which the designs at issue represent. 
Neuman/Baena20 Dès lors, il convient d’opérer une comparaison entre, d’une part, l’impression globale produite par le dessin ou modèle contesté et, d’autre part, l’impression globale produite sur l’utilisateur averti par la marque communautaire invoquée à l’appui de la demande en nullité, laquelle constitue, ainsi que le précise la chambre de recours, un dessin ou modèle divulgué (point 20 de la décision attaquée).
21 En l’espèce, il convient de relever, à l’instar de la requérante, que l’impression globale produite par les deux silhouettes en conflit sur l’utilisateur averti est déterminée dans une large mesure par l’expression du visage de chacune de celles-ci.
22 À cet égard, il y a lieu de souligner que, même si le créateur des dessins ou modèles comme ceux en cause jouit d’une importante liberté quant à la technique qu’il mettra en œuvre pour dessiner la silhouette, il n’en demeure pas moins que la différence dans l’expression du visage des deux silhouettes constitue une caractéristique fondamentale qui est gardée en mémoire par l’utilisateur averti, tel qu’il a correctement été défini par la chambre de recours.
23 En effet, cette expression, combinée avec la position du corps qui donne l’impression d’une certaine irritation en s’inclinant vers l’avant, amènera l’utilisateur averti à identifier le dessin ou modèle antérieur invoqué à l’appui de la demande en nullité comme un personnage énervé, impression qu’il gardera en mémoire après avoir visualisé ledit dessin ou modèle. En revanche, ainsi que le prétend la requérante, l’impression globale créée par le dessin ou modèle contesté n’est pas caractérisée par la manifestation d’un sentiment quelconque, que ce soit sur la base de l’expression du visage ou de la position du corps, qui est caractérisée par une inclinaison vers l’arrière.
24 La différence dans l’expression du visage apparaîtra clairement aux jeunes achetant des tee-shirts et des casquettes. Elle sera d’autant plus importante pour les enfants utilisant des autocollants pour personnaliser des objets, qui seront plus enclins encore à prêter une attention particulière aux sentiments dégagés par chaque personnage figurant sur un autocollant.
25 Ainsi, les différences soulignées par la requérante s’agissant des deux silhouettes, et notamment l’expression du visage combinée avec la position différente du corps, sont suffisamment importantes pour créer une impression globale différente sur l’utilisateur averti, malgré l’existence des similitudes concernant d’autres aspects et l’importante liberté dont jouit le créateur de silhouettes telles que celles de l’espèce. 


Same overall impression?

e CJ, Neuman v Baena, C-101, 102/11, 2012

— repeats Grupo Promer-principle of direct
comparison, but

— assessment of designs under CDReg. Is not
limited to direct comparison

—no error in law by GC reasoning on the informed
user’s imperfect recollection of the overall
Impression produced by the two silhouettes

36


Vorführender
Präsentationsnotizen
54 In that regard, it is true that the very nature of the informed user, as defined by the Court, means that, when possible, he will make a direct comparison between the earlier mark and the contested design. However, it cannot be ruled out that such a comparison may be impracticable or uncommon in the sector concerned, in particular because of specific circumstances or the characteristics of the items which the earlier mark and the contested design represent (see, to that effect, PepsiCo v Grupo Promer Mon Graphic, paragraph 55).
55 Therefore, the General Court cannot reasonably be criticised as having erred in law on the ground that it assessed the overall impression produced by the earlier mark and the contested design without starting from the premiss that an informed user would in all likelihood make a direct comparison of them (see, to that effect, PepsiCo v Grupo Promer Mon Graphic, paragraph 56).
56 That is true all the more so since, in the absence of any precise indications to that effect in Regulation No 6/2002, the European Union legislature cannot be regarded as having intended to limit the assessment of designs to a direct comparison (PepsiCo v Grupo Promer Mon Graphic, paragraph 57).
57 It follows that, when comparing the earlier mark and the contested design, the General Court did not err in law by basing its reasoning, at paragraphs 22 and 23 of the judgment under appeal, on the informed user’s imperfect recollection of the overall impression produced by the two silhouettes.


Same overall impression?

37



Same overall impression?

Formal and visual agreement between surfaces

A

|

{/ // ...... y

GALAXY Tab 7.7 design vs. Community Design no. 000181607-0001




Same overall impression?

*0001.4 from the RCD *(Galaxy 7.7)
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Same overall impression?

OTHER DIFFERENTIAL ASPECTS PROVIDED BY FORMS.

Headph ket Volume button
eadphone socke |— — On switch / volume lock
_ [e] ———— ——s I :_3
Top view Galaxy Tab 10.1

0001.5 Community Design no. 000181607-0001
—

GESCOM




Same overall impression?

Galaxy Tab 10.1v backside




Same overall impression?

f @
- J
*0001.2 from RCD *Backside of Samsung Galaxy Tab
10.1/8.9
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Same overall impression?

e UK High Court (confirmed in appeal), on the merits:

— Apple RCD = cool; the informed user’s overall impression of
each of the Samsung Galaxy Tablets is the following. From the
front they belong to the family which includes the Apple design;
but the Samsung products are very thin, almost insubstantial
members of that family with unusual details on the back. They do
not have the same understated and extreme simplicity which is
possessed by the Apple design. They are not as cool. The
overall impression produced is different

 CoA The Hague: different overall impression (pending
before Supreme Court)

 CoA Dusseldorf interlocutory superseded by UK CoA:
7.7 same overall impression (lower court: no
Infringement by 10.1)

43



RCD 1236590-0011 (iPhone 4)

44


Vorführender
Präsentationsnotizen
With respect to the infringements on the phone RCD’s I will restrict myself to discussing one of the allegedly infringed RCD; in fact Apple invokes four RCD’s, but it will be too much tonight to discuss all the different designs in relation the relevant prior art. So far, there is only one decision on the infringement of the phones RCD’s in the EU, namely by the Hague district court in an interlocutory case, which case is now awaiting a decision by the CoA in The Hague. 
Pending invalidity proceedings at OHIM, the German courts have postponed the cases on infringement
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Infringement? DC The Hague: no

GM 1236500-0011 Samsung Galaxy Ace 00112

0011.1



Vorführender
Präsentationsnotizen
Awaiting appeal decision in this interlocutory case
4.81. Voorshands oordelend is geen sprake van een zelfde algemene indruk van Galaxy Ace en model 1236590-0011 uit 2010. Hierbij dient in acht te worden genomen dat reeds in de betrokken kringen bekend waren alle hiervoor besproken toestelmodellen. Zodoende was het uiterlijk van het vooraanzicht geheel bekend. Samsung neemt dan ook terecht het standpunt in dat de bescherming vooral ziet op een combinatie van bekende elementen met het uiterlijk van de rand. Die rand is rondom voorzien van een platte, daarbovenop liggende “band” en voorts met enkele ronde, platte knopjes. De voorzieningenrechter merkt op dat de achterschaal, voorzover die uitsteekt boven de band, wederom gestreept is weergegeven zodat daarvoor kennelijk geen rechten worden geclaimd.��4.82. Het eerste dat opvalt aan de voorzijde is dat de Galaxy Ace, anders dan het model, een rechthoekige knop in plaats van een ronde knop heeft. Dat rechthoekige uiterlijk van de knop wordt nog een geaccentueerd door een chromen rand. Verder is de eveneens in chroom geaccentueerde sleuf voor de luidspreker bij de Galaxy Ace wat dunner en breder uitgevoerd, ontbreekt het kleine sleufje daarboven en het cameraoogje en staat het merk SAMSUNG prominent onder het luidsprekertje. 
4.83. Vervolgens dient ook in ogenschouw te worden genomen dat de zijkanten van de Galaxy Ace er belangrijk anders uitzien. De “band” ligt niet als het ware bovenop de rand maar is verzonken. Naast die band is aan de bovenzijde van de Galaxy Ace geen sprake van een deel van weer ander materiaal dan de “band”, terwijl dat bij de achterschaal – die niet beschermd wordt vanwege de stippellijnen – weer wel het geval is. Ook zien de knoppen er heel anders uit. Zie onderstaande figuren. 
4.84. De achterzijde kent bovendien niet naast maar onder het camera-oog een tweede oogje (voor waarschijnlijk een flitser of lampje). Ook is daar prominent zichtbaar het merk SAMSUNG en nog een roostertje (voor waarschijnlijk een luidspreker). Zie onderstaande figuren.� 


Copyright?

* In Dutch case Apple invoked copyright to
the designs

« Samsung’s defence: art 2(7) Berne
Convention prevents copyright protection,
since in the country of origin (US) the
designs are solely protected by special
design legislation

o Copyright protection not further pursued
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(7) Subject to the provisions of Article 7(4) of this Convention, it shall be a matter for legislation in the countries of the Union to determine the extent of the application of their laws to works of applied art and industrial designs and models, as well as the conditions under which such works, designs and models shall be protected. Works protected in the country of origin solely as designs and models shall be entitled in another country of the Union only to such special protection as is granted in that country to designs and models; however, if no such special protection is granted in that country, such works shall be protected as artistic works. 

Country of origin (5(4)(a) BC): where product is first published

iPhone 4 published in more than one country simultaneously: the country whose legislation grants the shortest term of protection


Unfair competition

* Apple invoked protection under the slavish
Imitation protection before German and
Dutch courts, not further pursued

e Question is whether there is a likelihood of
unnecessary confusion between the iPad
and IPhone products and the Samsung
Tablets and Galaxy phones?
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IPad and iIPhone: 3D trade mark?

* Did Apple miss a chance to register the
IPad and iIPhone as a trade mark?

« under the rules of ECJ on 3D marks, may
be difficult, but

e secondary meaning?
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THANKS!
charles.gielen@nautadutilh.com
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